Royal Plumbing Pty Ltd T/A Drain Doctor Plumbing — Terms & Conditions of Trade
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Definitions

‘D.D" means Royal Plumbing Pty Ltd T/A Drain Doctor Pumbing, its successors and
assigns or any person acting on behalf of and with the authority of Royal Plumbing Pty Ltd
T/A Drain Doctor Plumbing. . o .

“Customer’ means the person/s ordering the Works as specified in any invoice, document
or order, and if there is more than one Customer is a reference to each Customer jointly and

severally.

“Works"means all Works or Materials supplied by D.D to the Customer at the Customer's

request from time to time (where the context so pemits the tems ‘Works’ or ‘Materials’ shal

be interchangeable for the other).

‘Price” meansthe Price anable for the Works as agreed between D.D and the Customer in

accordance with clause 4 below.

Acceptance

The Customer is taken to have exclusively accepted and is immediately bound, jointly and

severally, by these terms and conditions’if the Customer places an order for or accepts

delivery of any Works.

These terms and conditions may only be amended with D.D's consent in writing and shall

prevail to the extent of any inconsistency with any other document or agreement between

the Customer and D.D.

The Customeracknowkdges and agrees that . L .

(a) D.D shallnot be liable for the cost involved in maklnﬁ good any panlng‘&)/pmckm%‘ or
rendering work resul(n;? from damage caused in the course of D.D's Works (unless
due to the negligence of D.D); and . o

(b) the organisation of, and any cost involved in the removal of rubbish (including, but not

limited to, broken pipes, rocks, flora and soil) that is created by the Works shall be the

Customer's responsbiity; and ) ) o

(c) there are particular site conditions (including, but not limited to, positioning of
underground electrical_cabling) that can cause blockage location devices to pinpoint
erroneous locations. The Customer agrees they shall indemnify D.D against al
additional costs incumred due to inaccurate readings.

Change in Control o .

The Customer shall give D.D not less than fourteen (14) days prior written notice of any

proposed change of ownership of the Customer and/or any other change in the Customer's

details (including but not mited to, changes in the Customer's name, address, contact

phone or fax number/s, or business practice). The Customer shall be fable for any loss

incurred by D.D as a result of the Customer's failure to comply with this clause.

Price and Payment .

AtD.D's sole discretion the Price shall be either: .

(a) as indicated on invoices provided by D.D to the Customer in respect of Works
Belfolmed or Materials supplied; or !

(b) D.D's quoted Price (subject to clause 4.2) which shall be binding upon D.D provided
that the Customer shall accept D.D's quotation in witing within thirty (30) dayss.

D.D reserves the right to change the Price:

a) ifavariation to the Materils which are to be squhed is requested; or
if a varation to the Works originally scheduled (including any appicable plans or
specfications) is requested; or N . o

(c) where additional Works are required due to the discovery of hidden or unidentifiable
difficulties (including, but not lmited to, poor weather conditions, lmitations
accessing the site, availability of machinery, safel{ considerations, prerequisite work by
any third party not being completed, hard rock barriers below the surface or iron
reinforcing rods in concrete, hidden pipes and wiring in walls etc) which are only
discovered on commencement of the Works; or ) .

(d) in the evenl‘nf increases to D.D in the cost of labour or materials which are beyond

.D's control.

AtD.D's sole discretion a deposit may be required. o

Time for payment for the Works belnB of the essence, the Price will be payable by the

Customer on the date/s detemined by D.D, which may be:

a) on completion of the Works; or ’
b) by way of progress payments in accordance with D.D’s specified progress payment
schedule. Such progréss payment claims may include “the reasonable value of
au!hlinzed variations and the value of any Materials delivered to the site but not yet
instaled; or
c) the date specffied on any invoice or other fom as being the date for payment; or

d) failing any notice to the contrary, the date which is seven (7) days following the date of

any invoice given to the Customer by D.D.

Payment may be made by cash, cheque, bank cheque, electronic/on-line banking, credit
card (plus a surcharge of up to five percent (5%) of the Price), or by any other method as
agreed to between the Customer and D.D. . N )

nless othemwise stated the Price does not include GST. In addition to the Price the
Customer must pay to D.D an amount equal to any D.D must pay for any sup@/ by
D.D under this or any other agreement for the sale of the Materials. The Customer must pay
GST, without deduction or set off of any other amounts, at the same time and on the same
basis as the Customer pays the Price. In addition the Customer must paan any other taxes
and duties that may be applicable in addition to the Price except where they are expressly
included i the Price.
Delivery of the Works B
Subject to clause 5.2 it is D.D’s responshility to ensure that the Works start as soon as it is
reasonably possble.
The Works commencement date wil be put back and/or the completion date extended by
whatever time is reasonable in the event that D.D claims an extension of unelsbﬁ,gmng the
Customer written notice) where completion is delayed by an event beyond D DS control;
including but not limited to any failure by the Customer to:

a) make a selection; or

b) have the site ready for the Works; or

c) notfy D.Dthatthe'site isready.

\tD.D's sole discretion the cost of delivery is included in the Price. ¢
The Customermust take delively by receipt or collection of the Materials whenever they are
tendered for delvery. In the event that the Customer is unable to take delivery of
M%I/enag as arranged then D.D shall be entiled to charge a reasonable feg for redelvery
and/or storage.
D.D,m@v déﬁe} the Works by separate instaments. Each separate instament shall-be
invoiced and paid in accordance with the provisions in these tems and conditions.
Any time or date given by D.D to the Customer is an estimate only. D.D shal not be able
forany loss or damage whatsoever due to faiure by D.D.to deiver the Works (or any part of
them ) promptly or at all, where due to circumstances beyond the:reasonable control of D.D;

Risk
1f D.D retains ownership of the Materials under clause 14 then; N
(a) where D.D s supplying Materials only, all risk for the Materials shallimmediately pass
to the Customer on delivery and the Customer must insure the Materials.on or before
delvery. Delivery of the Materials shal be deemed to have taken place: immediately at
the time that either; . . )
i) the Customer or the Customers nominated carrier takes possession:of: e
" Materials at D.D's address; or: . )
(i) the Materiak are delivered by-D:D-or.D.D's nominated carier to the Customer's
nominated delivery address (éven.if the Customer is not present at the address).
(b) where D.D is to both supply and install-Materials then D.D'shall maintain a contract
works insurance polc)pI unti the Works are-completed. Upon completion of the Works
all nisk for the Works shal immediately pass o the:Customer.
Notwthstanding the provisions of clause 6.1 if the-Cuistomer specifically requests DD to
leave Materials outside D.D's premises for collection;or to-deliver the Materials to an
unattended location then such materiaks shall aways be‘left at sole risk of the Customer and
it shal be the Customer’s responsibility to ensure the Materials-areinsured adequately or at
all. In the event that such Materals are lost, damaged or destroyed:then replacement of the
Materials shall be at the Customer's expense. 3 .
D.D gives no guarantee (expressed or implied) as to the length ‘of time the curing process
will take and/or aEalnsl cracking of concrete that may occur naturally ‘i the works such as:
a) hatline cracking of paving and grout; or
damage caused by contact with chemials, solvents, oils or any other substances; or
the affects by elements such as heat exposure or wet weather conditions-that prolong
the curing process. >
The Customer acknowledges and agrees that it is their responsibility to organise and be
liable for all costs associated with protecting the concrete and shall take all reasonable
Frecaumns to protect against destruction or damage by way of vandalism. In the event that
he concrete is destroyed or damaged due to vandalism then the cost of re pair-or
re%hcemem shall be borne by the Customer. .
D.D shall not be liable for any defect in the Works if the Customer does not folow D.D's
recommendation to: o o . .
(a) water the concrete for a periodically to limit the risk of possible cracking due to weather

C]

ondtions;
(b) no foot traffic and/or any vehicles on the concrete for a minimum of forty-eight (48)
hours but preferably seven (7) days; -
(c) RD heavy fumiture to be placed on the concrete area for a minimum of twenty-four (24)
ours.

D.D shall not be liable for any loss or damage caused in accessing the work site beyond
reasonable control of D.D (including, without lmitation, to ceiling ties and panek, face
brickwork and rendered masonly services) which D.D may have to break into or disturb in
Wﬁmmance of the Works), unless due to the neﬁhgence of D.D.

here D.D is required to instal the Materials the Customer warrants that the structure of
the premises or equipment in or upon which these Materials are to be installed or erected is
sound and will sustain the installation and work incidental thereto and D.D shall not be able
for any clams, demands, losses, damages, costs and expenses howsoever caused or
arising in connection with the installation and work incidental thereto.
Where the Customer has supplied materials for the Seller to complete the Works, the
Customer acknow edges that he accepts responsibility for the suitabiity of purpose, quality
and an%launs inherent in the materils. The Seller shal not be responsible for any defects
in the Works, any loss or damage to the Materiaks (or any part thereof), howsoever arising
from the use of materials supplied by the Customer.
The Customer acknowledges that the Seller is only responsible for parts that are replaced
gv the Seller and that in the event that other paris/iMaterials, subsequently fail, the

ustomer agrees to indemnify the Seller against any loss or damage to the Materiaks, or
caused by the Materials, or any part thereof howsoever arising. ) . .
Any advice, recommendation, information, assistance o service provided by D.D i relation
to Materials or Works supplied is given i g{npd faith, is based on D.Ds own knowledge and
experience and shal be accepted without lability on the part of D.D and it shall be the
responsibiity of the Customer to confim the accuracy and relability of the same in light of
the use to which the Customer makes or intends to make of the Materials or Works.

cess
The Customer shall ensure that D.D has clear and free access to the work site at all times
to enable them to undertake the Works. D.D shall not be liable forany loss or damage to the
site (including, without limitation, damage to Favhways, dnvewa)‘s and concreted or paved
or grassed areas, gardens or landscaping) unless due to the negligence of D.D.

Dial Before You Dig . N . . .
Location of underground sewices by a licensed service locator is mandatory prior to
commencement of any Works. ‘Dial Before You Dig” must be consuited and any potential
underground sewvices marked on site. Whist D.D wil take all care to avoid damage to any
underground sewvices the Customer agrees to indemnify D.D in respect of al'and any
liability claims, loss, damage, costs and fines as a result of damage to services not precisely
located and notified. If the Customer requests D.D to engage the service bcator then this
shall be in addition to the Price.
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Blocked Drain
The Customer acknowledges and agrees that the presence of plant/tree root growth andior
blockages generally indicates damaged pipes. Accordingly, the Customer agrees that these
Flpes cannot be fied by simply rempvmq plant/tree root growth or cleaning the drain,
herefore no wananty is provided against this situation arising again in the future and in
respect of any work caried out in relation thereto.
Care Of Materials ’ . . .
DD may at its discretion notify the Customer that it requires to store Materiak at the
workse, fittings and appliances, or plant and tools required for the Works, in which event
the Customer shall supply D.D a safe area for storage and shall take all reasonable efforts
to protect all items so stored from possible destruction, theft or damage. In the event that
any such items are destroyed, stolen or damaged then the cost of repair or replacement
shal be the Customer's responsbility.

Customer's Responsibilities.

Itis the Customer's responsibiity to;

(a) remove all fragile items ‘such as glassware, crockery, pot plants, fumiture and
ornaments. Breakages and damages are the responsibility of the Customer. All care
taken but no responsibiity accepted by D.D in this regard; and o

(b) make the premises available on the agreed date and time. If installation is interrupted
by the failure of the Customer to adhere to the installation schedule agreed to between
the Seller and the Customer, any additional costs will be invoiced to the Customer as

an extra
(c) D.D is not insured to remove fumiture or fittings and will not do so, noris D.D licensed
to move electrical appliances.
AsbestosHazardous Materials .
Prior to D.D commenclﬁ any Works the Customer must advise D.D of the precise location
of all known AshestosHazardous Materials on the worksite and clearly mark the same.
Removal from the worksite and the disposal of AsbestosHazardous Materials shal at all
times be the Customer's responsibility unless othewise agreed in writing.
In the event that D.D discovers Asbestos/Hazardous Materials whilst undertaking any works
DD shallimmediately advise the Customer of the same and shall be entitled to suspend the
works pending a risk assessment in relation to those materials. The Customer shall be liable
for all additional costs incurred by D.D (howsoever arising) as a result of the discovery of
Asbestos/Hazardous Materials and/or any suspension of Works in relation thereto.
Where D.D agrees to remove any Asbestos/Hazardous Materials on the Customers behalf
then the Customer shall be liable for all costs incurred by D.D in the removal and disposal
those materials. ) . .
Both the Customer and D.D agree that they wil at al times ensure that they comply with the
provisions of all statutes, regulations and bylaws of govemment‘ local ‘and other_public
authorities that may be applicable to the works, including occupational health-and safety
laws relating to buiding/construction sites, and any other relevant safety: standards. or
legislation, particularly those in relation to Asbestos/Hazardous Materials :and the safe
removal and disposal of the same.
Compliance with Laws . = .
The Customer and D.D shall compm with the provisions of all statutes, regulations and
bylaws of government, local and other public authorities that:may: be -appicable to the

may be required for the Works. = )

The Customer agrees that the site wil comply with any works health and safety (WHS%_laws

relanngm bulldlng[mnstrucnon sites and any other relevant safety standards or legislation:

If the Customer fails to comply with this clause and'D.D incurs additional costs as a restilt;

such costs shall be charged to the Customer in-accordance with clause 4.2.

Title

D.D and the Customer agree that ownership.of the Materials shall not pass unti:
10 D.0; and

The Customer shall obtain (it the expense of the Customer).all icenses and approvals that

a) the Customer has paid D.D allamounts owing

b) the Customer has met all of its otherobligations to D.D,

eceipt by D.D of any fom of paymentother than cash shall not be deemed to be payment
until that form of payment has been hionoured, cleared or recognised.

Itis further agreed that: . )

(@) unti ownership of the Materials passes to:the Customer in accordance with clause 14.1
that the Customer is only a bailee:of the:Materials and unless the Materials have
become fixtures must return the Materials to D.D on request. d

(b) the Customer holds the benefit of the Customers:insurance of the Matéfials on trust for
D.D and must pay to D.D the proceeds of‘any:insurance in the event of the Materials
being lost, damaged or destroyed. N 0 4

(c) the production of these e and conditions by-D.D shall be-sufficient evidence of
D.D’s#ights to receive the insurance proceeds direct from:the insurer without the need
for-any person deaing with D.D to make further enquiries: 2

(d) the'Customermustnot sell, dispose, or otherwise partwith possession of the Materials
other-than-in-the- ordinary course of business and for marketvalue. If the Customer
sells, disposes ‘or. parts with. possession of the Materials then the Customer must hold
the proceeds:of any-such-acton. trust for D.D and must pay or.deliverthe proceeds to

(

e

D on demand:

the Customer should not convert orprocess the Materials or intermix them:with other
joods but if the: Customer does sa then the Customer holds the resuing product on

trust for the benefit of D.D and must sell; dispose of or return the resulting:product to

D.D as t so directs: 3

unless the Materials-have become fixtures the-Cuistomer imevocably authorises D.D to

enter any premiseswhere-D.D believes the Materials are kept and recover possession

of the Materials. >

(g9) D.D mag recover possession of any Materials in- transit-whether-or not delivery has’

occurred.
(h):the Customer shall not charge or grant an encumbrance over the-Materials nor grant
not othenwise give away any-interest in-the-Materiak while they remain:the: prope%y of

(f

(iy:D:D may commence proceedings to: fecover the Price of the Materials sold
nowihstanding that ownership of the Matefials has not passed to the Customer.

Persanal Property Securities Act 2009 (“PPSA”) .

In this-clause financing statement, financing chan%e statement, security agreement, and

security-inferest has the meaning gven to-it by:the PP SA.

Upon:assenting to these tems and conditions inwritng the Customer acknowledges and

agrees that hese temns and conditions constituite'a security agreement for the puposes of

the PPSA and creates aisecurity interest in al‘Matenals that have previously been supplied
and thatwill be slg)plled in the future by D.D to the Cuistomer.

The Customer undertakes to: : . .

(a) ‘promptly sign any“further documents and/or-provide any further information (such
infomation to be complete;-accurate-and up-todate in all respects) which D.D may
veasonab\e/ require to: .

(i) register a fnancing statement or-financing change statement in relation to a
- Lsecurty interest on the Personal Pche"% Securities Register,

ii).- register agy other document required-to be r e Lor
iif)-corecta defect in a statement referred to in clause 15.3(a)(i) or 15.3(a)(i);

(b) indemniy, and. upon demand remburse, D.D for all exﬁgnses incurred in regstering a
financing; statement or financing change statement on the Personal Property Securities
Register established by the PPSA or releasing any Materials char[qed ereby;

(c) notregistera fmancn? change statement in respect of a securty interest without the
prior writen consentofD.D; 5 N o

(d) not register, or pemit:to be registered, a financing statement or a financing change
statement in relation‘to the Materials in favour of a third party without the prior written
consent of D.D; and ) o ) .

(e)-immediately advise D.D of any material change in its business practices of seling the
Matenials which would result in a change in the nature of proceeds derived from such

sales.
D:D-and the Customer agree that sections 96, 115 and 125 of the PPSA do not apply to the
ity agreement created by these tems and conditions. )
The:Customer herebgv wabes its fights to receive notices under sections 95, 118, 121(4),
130;132(3)(d) and 132(4) of the PPSA. )
The %ustmnerwalves its rights as a grantor and/or a debtor under sections 142 and 143 of

Unless pﬁemse agreed to in writing by D.D, the Customer waives its right to receive a
verification statement in accordance with'section 157 of the PPSA.
The Customer shal unconditionally ratify any actions taken by D.D under clauses 15.3 to

Subject to any e):Rress provisions to the contrary nothing in these tems and conditions is
intended to have the effect of contracting out of any of the provisions of the PPSA.
Security and Char%e .
In consideration of D.D agreeing to supply the Materials, the Customer charges all of its
n?h'sn title and interest (whether joint or several) in any land, realty or other assets capable
of beng charged, owned by the Customer either now or in the future, to secure the
erformance by the Customer of its obligations under these terms and condtions (including,
ut not mited o, the payment of any money). .
The Customer indemnifies D.D from and against all D.D’s costs and disbursements
including legal costs on a solcitor and own client basis incurred in exercising D.D's rghts
under this clause. )
The Customer irrevocably appoints D.D and each director of D.D as the Customer's true
and lawful attorney/s to perfomn all necessary acts to give effect to the provisions of this
clause 16 including, but not limited to, signing any document on the Customer's behalf.
Defects, Warranties and Returns, Competition and Consumer Act 2010 (CCA)
The Customer must inspect all Materials on delivery (or the Works on completion) and must
within seven (7) days of delivery notify D.D in"wrting of any evident defect/damage,
shortage in quantity, or failure to comply with the description or quote. The Customer must
notify any other alleged defect in the Materials/Works as soon as reasonably possible after
any such defect becomes evident. Upon such notification the Customer must alow D.D to
inspect the Materials or to review the Works provided. o ) o
Under applicable State, Teritory and Commonwealh Law (including, without limitation the
CCA), certain statutory mpiedguaramees and waranties (including, without imitation the
stamlorgdguaranmes under the CCA) may be implied into these terms and conditions (Non-
Excluded Guarantees).
DD acknowledges that nothing in these terms and conditions purports to modify or exclude
the Non-Excluded Guarantees.
Except as expressly set out in these tems and conditions or in respect of the Non-Excluded
Guarantees, D.D makes no warranties or other representations under these tems and
conditions including but not limited to the quality or suitabilty of the Materials\Works. D.D's
liabiity in respect of these warranties is limited to the fullest éxtent pemitted by law.
If the Customer is a consumer within the meaning of the CCA, D.D's lability is limited to the
extent pemitted by section 64A of Schedule 2.~ )
I1fD.D is required to replace any Materials under this clause or the CCA, but is unable to do
s0, D.D may refund any money the Customer has paid for the Materials. .
I D.D is required to rectify, re-supply, or pay the cost of re-supplying the Works under this
clause or the CCA, but is unable to do so, then D.D may refund any money the Customer
has paid for the Works but only to the extent that such refund shall take into account the
value of Works and Materials which have been provided to the Customer which were not

efective.

If the Customer is not a consumer within the meaning of the CCA, D.D's liability for any

defect or damage in the Materials is:

(a) limited to the value of any express waranty or warranty card provided to the Customer
by D.D at D.D’s sole discretion; . N .

(b) limited to any warranty to which D.D is entitled, if D.D did not manufacture the

aterials;
(c) othewise negated absolutely .

Please note that a larger print version of these terms and conditions is available from D.D on request.

17.9 Subject to this clause 17, returns will only be accepted provided that:
a) the Customer has complied with the provisions of clause 17.1; and
b) D.D has agreed that the Materils are defective; and
c) the Materials are returned within a reasonable time at the Customer’s cost (f that cost
is not significant); and ) - o
(d) the Materials are retumned in as close a condition to that in which they were deivered
as is possble.
17.10 Notw’lhsta%ding clauses 17.1 to 17.9 but subject to the CCA, D.D shall not be lable for any
defect or damage which may be caused or partly caused by or arise as a resuft of:
a) the Customer failing to properly maintain or store any Materaks; 5
b) the Customer using the Matenials for any pumpose other than that for which they were
esigned,
(c) the %usmmer continuing to use any Materials after any defect became apparent or
should have become apparent to a reasonably prudent operator or user; .
(d) interference with the Works by the Customer or any third party without D.D’s prior

approva

e) the Customer faiing to follow any instructions or guidelines provided by D.D;
f)_fair wear and tear, any accident, or act of God.

17.11 D'D may in its absolute discretion accept non-defective Materials for return in which case
D.D may require the Customer to Pay handing fees of up to ten percent (10%) of the value
of the retumed Materials plus any freight costs. ) .

17.12 Notwihstanding anything contained n this clause if D.D is required by a law to accept a
retum then D.D will only accept a return on the conditions imposed by that law.

18.  Intellectual Property .
18.1 Where D.D has designed, drawn, written plans or a schedule of Works, or created any
products for the Customer, then the copynght in all such designs, drawings, documents,

plans, schedules and products shal remain vested in D.D, and shall only be used by the
Customer at D.D’s discretion. . o . .
The Customer warrants that all designs, specifications or instructions given to D.D will not
cause D.D to infringe any patent, registered design or trademark in the execution of the
Customer's order and the Customer agrees to indemnify D.D against any action taken by a
third party against D.D in respect of any such infringement.
Default and Consequences of Default
Interest on overdue invoices shall accrue daily from the date when gayment becomes due,
until the date of payment, at a rate of two and a half percent (2.5%) per calendar month
(and at D.D's sole discretion such interest shall compound monthly at such a rate) after as
wellas before any judgment.
19.2 I the Customer owes D.D any moneg the Customer shall indemnify D.D from and against
all costs and disbursements incurred by D.D in recovering the debt (including but not imited
to intemal adm nistration fees, legal costs on a solicitor and own client basis, D.D’s contract
default fee, and bank dishonour fees). . o
Without prejudice to any other remedies D.D may have, if at any time the Customer & in
breach of arlvjy obligation (including, those relatin: yment{ under these tems and
conditions D.D may suspend or teminate the supply of Works to the Customer. D.D will not
be lable to the Customer for any loss or damage the Customer suffers because D.D has
exercised its rights under this clause. )
Wthout prejudice to D.D's other remedies at law D.D shal be entitled to cancel all or an
part of any order of the Customer which remains unfulfiled and all amounts owing to D.
shall, whether or not due forg%/ment become mmedlateggayable if:
(a) any money payable to becomes overdue, or n ’s opinion the Customer wil be
unable to make a payment when it falls due;
(b) the Customer becomes insolvent or bankrupt, convenes a meeting with its creditors or
Bmposes or enters into an arrangement with crediors, ormakes an assignment for the
eneft of its creditors; or ) o ) .
(c) arecever, manager, liquidator (provisional or othenwise) or similar person is appointed
in respect of the Customer or any asset of the Customer.
Dispute Resolution . . .
If-a‘dispute arises between the parties to this contract then either party shall send to the
other pal{x/,a,notne of dispute in writing adequately identifying and providing detais of the
dispute: Within fourteen 84) days after service of a notice of dispute, the parties shall
conter at least once, to attempt o resolve the dispute. At any such conference each party
shallbe: relﬁvesﬁgted by a person having authority to agree to a resolution of the dispute, In
the event that.the dispute cannot be so fesolved either party may by further notice in wrting
delivered by hand-or sent by certfied mail to the other party refer stich dispute to arbitration.
Any anitration'shallbe: ) . . )
(a) referred to"asingle amitrator to be nomhated by the President of the Institute of
Abirators Australiayand . . )
(b) conducted in“accordance wih the Institute of Arbitrators Australia Rules for the
Conduct of Commercial Amitration.
Cancellation
D.D may cancel any contract to which these tems and conditions apply or cancel delivery
of Works at any time before the Works are commenced by giving written notice to the
Customer. On gving such notice D.D shall repay to the Customer any sums paid in respect
of the Price, less any amounts owing by the Customer to D.D for Works already performed.
DD shal notbe liable for any loss or damage whatsoever arising from such cancellation.
In the event that the Customer cancels the delivery of Works the Customer shall be liable
for an¥ and all loss incurred {whether direct or |nd|rectLby D.D as a direct result of the
cancelation (including, but not mited to, any loss of profits).
22.  Privacy Act 1988 ) ) . )
The Customer agrees for D.D to obtain from a_credit repnmn% agency a credit report
containing personal credit information about the Customer in relation to credit provided by

18.2

20:
2071

The Customer agrees that D.D may exchange infomation about the Customer with those

credit providers either named as trade referees by the Customer or named in a consumer

credit report issued by a credit reﬁomng agency for the following purposes:

a) toassess an application by the Customer; and/or

b) to notify other credit providers of a default by the Customer; and/or

c) to exchange infomation with other credit providers as to the status of this credit
account, where the Customer is in default with other credit providers; and/or

%_d) toassess the creditworthiness of the Customer.

22.3 The Customer can include anything about the
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that the

Customer's crediworthiness, credit standin% credit history or credit capacity that credit
;Iv_mvlders are alowed to exchange under the Privacy Act 1988.

he Customer consents to D.D"being given a consumer credit report to collect overdue
}Iv_aymenton commercial credit (Section 18K(12(h) Privacy Act 1988). )

he Customer a%rees that personal credit information provided may be used and retained
by D.D for the folowing purposes (and for other pumposes as shall be agreed between the

ustomer and D.D or required by law from tme to tme):

a) the provision of Works; and/or o

b) the marketing of Works by D.D, its agents or distributors; and/or

C! anaﬁ/smg, verifying and/or checking the Customer's credit, payment and/or status in
relation to the provision of Works; andlor . N o

(d) pmcesslégbnf any payment instructions, direct debit faciities and/or credit facilties
requested by the Customer; and/or

(e) enabling thé daily operation of Customer's account and/or the collection of amounts
outstanding in the Customer's account in relation to the Works.

D.D may give information about the Customer to a credit reporting agency for the following

UIPOSES:

a) to obtain a consumer credit report about the Customer; - .

b) alow the credit reporting agenw to create or maintan a credit infomation fie
containing infomation about the Customer.

The infomation given to the credit reporting agency may include:
(a) Bgrsona\ particulars (the Customer's name, sex, address, previous addresses, date of
ith, name of employer and driver's icence number); ) )
(b) details conceming the Customer's application for credit or commercial credit and the
amount requested; . .

c) advice thatD.D is a current credt provider to the Customer;

d) advice of any overdue accounts, loan repayments, and/or any outstanding monies
owing which are overdue by more than sixty’(60) days, and for which debt collection
action has been started; X

(e) that the Customers overdue accounts, loan repayments and/or any outstanding
monies are no longer overdue in respect of any default that has been listed; = -
(f) infomation that, in the opinion of D.D, the Customer has committed a serious credit
infringement (that is, fraudulently or shown an intention not to comply with the
Customer's credit obligations);
(9) advice that cheques drawn by the Customer for one hundred dollars ($100) or more,
have been dishonoured more than once; . o
(h) that credit provided to the Customer by D.D has been paid or othenwise discharged.
23.  Building and Construction Industry Security of Payments Act 1999 .
At D.D's sole discretion, if there are any disputes or claims for unpaid Materials and/or
Works then the provisions of the Buiding and Construction Industry Security of Payments
Act199 may appy.
Nothing in ths agéeement is intended to have the affect of contracting out of any applcable
rovisions of the Building and Construction Industry Security of Payments Act 1999 of New
outh Wales, except to the extent pemitted by the Act where appicable

General
The failure by D.D to enforce any provision of these tems and conditions shall not be
treated as a waiver of that provision, nor shal it affect D.D's right to subsequently enforce
that provision. If any provision of these tems and conditions shall be invaid, void, illegal or
unenforceable the validity, existence, legality and enforceabilty of the remaining provisions
shall not be affected, prejudiced or mpaired.
These tes and conditions and»an{]comracbl to which the app;y shall be governed by the
laws of New South Wales in which D.D has its principal place of business, and are subject
to the jurisdiction of the Ryde Courts in that state.
Subject to clause 17 D.D shall be under no liabiity whatsoever to the Customer for any
indirect and/or consequential loss and/or expense (ncluding loss of profn& suffered lg the
Customer arising out of a breach by D.D of these tems and conditions (alternatively D.D’s
{lﬁblm skh?II be Timited to damages which under no circumstances shall exceed the Price of
e Works).
The Customer shall not be entitled to set off ag[a)nnsl, or deduct from the Price, any sums
owed or claimed to be owed to the Customer by D.D nor to withhold payment of any invoice
because part of that invoice is in dispute.
DD may lcense or sub-contract all or any part of its rights and obligations without the
Customer's consent. . .
The Customer agrees that D.D may amend these terms and conditions at any tme. If D.D
makes a change to these tems and conditions, then that change wil take effect from the
date on which D.D notifies the Customer of such change. The Customer wil be taken to
ave accepted such changes if the Customer makes a further request for D.D to provide
any Works to the Customer.
Neither pﬁl}/ shall be liable for any default due to any act of God, war, terrorism, strike,
lock-out, industrial action, fire, flood, stom or other event beyond the reasonable control of
either party. . L .
The Customer warrants that it has the power to enter into this agreement and has obtained
all necessary authorisations to allow it'to do so, it is not insolvent and that this agreement
creates binding and valid legal obligations on it.

245
246

N
5
3

© Copyright — EC Credit Control 1999 - 2013



